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as well as elsewhere, except so far as the construction of the crossing 
necessarily interferes with that use. There is nothing to prevent the 
railroad company from making the crossing as wide as the street It 
is necessary for the convenience of the public. The fact that it will 
cost a few thousand dollars to widen the crossing is no sufficient reason 
why it should not be done. 

We are of opinion, therefore, to reverse the decree complained of 
and to remand the cause to the Hustings Court of the city of Char- 
lottesville, to be there proceeded in in accordance with the views ex- 
pressed in this opinion. Reversed. 



WlSECARVBB AND ANOTHER V. WlSECABVER.* 

Supreme Court of Appeals : At Staunton. 

September 21, 1899. 

1. Counsel Fees. — Damages — Injunction bond. In an action on an injunction 

bond with condition "to pay all such costs as may be awarded against the 

laintiff, and all such damages as shall be incurred in case the said injunction 

be dissolved,' 7 fees paid to counsel in the injunction suit cannot be recovered 

as damages, although the bill be a pure bill of injunction. 

Error to a judgment of the Circuit Court of Frederick county ren- 
dered at its June term, 1899, in an action of debt on an injunction 
bond, wherein the defendant in error was the plaintiff, and the plain- 
tiffs in error were the defendants. Reversed. 

The opinion states the case. 

Barton & Boyd, for the plaintiffs in error. 

R. E. Byrd and W. Roy Stephenson, for the defendant in error. 

Harrison, J., delivered the opinion of the court. 

This action was brought upon an injunction bond executed by the 
plaintiff in error and others in a chancery suit instituted by him against 
the defendant in error in the Circuit Court of Frederick county. In 
the progress of the trial a number of instructions were asked for by 
the defendant in the court below which were refused, and others given 
for the plaintiff. The propriety of these instruction is now the sub- 
ject of controversy here, and without referring to them more particu- 

* Reported by H. P. Barks, State Reporter. 
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larly it is sufficient to say that they present for our determination the 
question whether attorneys' fees can be recovered as part of the dam- 
ages provided for in the bond sued upon. 

The only basis for the contention that the obligors in the injunction 
bond must pay as part of the damages sustained, the fees paid by the 
defendant to his attorney for obtaining a dissolution of the injunction, 
is the condition of the bond, as provided by the statute, that the ob- 
ligors shall "pay all such costs as may be awarded against the party 
obtaining the injunction, and all such damages as may be incurred in 
case the injunction shall be dissolved." 

There is no decision by this court on the right to recover counsel 
fees in such an action, nor is the question adverted to, so far as we 
have been able to discover, by any of the Virginia text writers. 

In a large number of our sister States the question has arisen and 
seems to have been the subject of much litigation and great diversity 
of opionion. The weight of authority in these States seems to be, as 
indicated by leading text writers on the subject, that counsel fees are 
allowed as damages if they have been necessarily incurred in procur- 
ing the dissolution of an injunction where that is the sole relief sought 
by the bill. But if the injunction is only ancillary to the principal 
object of the bill and the liability for counsel fees is incurred in de- 
fending the suit generally, the dissolution of the injunction being only 
incidental to the result, then such fees cannot be recovered. This 
view leaves open, to be determined in each case, the question as to the 
character of the proceeding, whether it is a pure bill of injunction or 
otherwise. Some of the authorities hold that there can be no recovery 
at all where there are mixed questions involved relating both to the 
merits of the suit and to the injunction, while others hold that if it be 
possible, to discriminate between the two the jury may find for so much 
of the service as was rendered merely on the injunction, eliminating 
the services rendered on the merits. 

What is a pure bill of injunction is always a difficult question to 
determine. Nearly every injunction proceeding involves the settle- 
ment and determination of some right that is controverted by the par- 
ties thereto, and hence in a majority of the cases in those States which 
have adopted the rule to which we have adverted, the chief contro- 
versy has been as to the character of the proceeding ; whether the 
services rendered related solely to obtaining a dissolution of the injunc- 
tion, or whether they were rendered in procuring a settlement of the 
merits of the suit. 
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The question under consideration has been long settled by the Su- 
preme Court of the United States adversely to the contention of the 
defendant in error. 

In Oelriehs v. Spain, 15 Wall. 211, the action was on a bond which 
provided that the obligors should pay ' ' as well the costs, damages and 
charges that shall occur in said circuit court, as all costs, damages and 
charges that shall be occasioned by said writ of injunction." The 
court said that the question had been substantially, though not directly, 
decided in Arcambel v. Wiseman, 3 Dall. 306, and then the court 
goes on to say: " In debt, covenant and assumpsit, damages are recov- 
ered, but counsel fees are never included. So in equity cases, where 
there is no injunction bond, only the' taxable costs are allowed to the 
complainants. The same rule is applied to the defendant, however 
unjust the litigation on the other side, and however large the expensa 
litis to which he may have been subjected. The parties in this respect 
are upon a footing of equality. There is no fixed standard by which 
the honorarium can be measured. Some counsel demand much more 
than others. Some clients are willing to pay more than others. More 
counsel may be employed than are necessary. When both client and 
counsel know that the fees are to be paid by the other party, there is 
danger of abuse. A reference to a master, or an issue to a jury, might, 
be necessary to ascertain the proper amount, and this grafted litigation 
might possibly be more animated and protracted than that in the 
original cause. It would be an office of some delicacy on the part of 
the court to scale down the charges, as might be sometimes necessary. 

' ' We think the principle of disallowance rests on a solid foundation, 
and that the opposite rule is forbidden by the analogies of the law and 
sound public policy. ' ' 

Since this decision the rule there laid down has never been departed 
from by that court. 

The condition of the bond in the case at bar, which is in the lan- 
guage of the statute, is as follows: "Conditioned to pay all such 
costs as may be awarded against the said plaintiff, and all such dam- 
ages as shall be incurred in case the said injunction be dissolved." 
We are of opinion that the word "damages" as used in this statute 
was not intended to cover an allowance for counsel fees. It might 
with equal proprietory be contended that loss of time in visiting and 
conferring with counsel, or in interviewing witnesses and other neces- 
sary expenses in preparing the cause for hearing, should be allowed. 
The statute did not contemplate a recovery on account of those personal 
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expenses such as every litigant is subjected to who is brought into 
court by his adversary, whether in an important or a frivolous suit, 
but only such damages as flow directly from being stopped in the ex- 
ercise of the right enjoined. 

The application of the principle adopted by the States, which have 
considered this question, seems to be difficult, and in many instances 
impossible; and in its result would afford a recovery in a very small 
number of cases. We are of opinion that the easy, simple and more 
satisfactory rule is to deny the right to recover counsel fees, as part of 
the damages, and thus have an uniform rule harmonious with the 
established and unquestioned doctrine in this State as to actions upon 
contracts, and indeed as to most other cases, and confine the right to 
recover to the fees allowed by statute and taxable in the costs. As 
said by the Supreme Court in the case cited, the principle of disallow- 
ance rests on a solid foundation, while the opposite rule is forbidden 
by the analogies of the law and sound public policy. 

For these reasons the judgment complained of must be reversed, the 
verdict set aside and the cause remanded for a new trial to be had in 
accordance with the views expressed in this opinion. Reversed. 

NOTE. — The opinion in the principal case settles a question upon which there 
is much conflict of authority, and, while it works a hardship in cases of pure bills 
of injunction, it prescribes a rule of uniform and easy application, and one not 
subject to abuse. 

While the specific point had never before been decided in this State, it seems 
to us that the principle involved had been passed on in a recent Virginia case not 
referred to either in briefs of counsel or the opinion of the court. In Burrim v. 
Hines, 94 Va. 413, 420, it was held that, as a general rule, " counsel fees are not 
recoverable as damages." In the course of the opinion in that case, Judge Eiely 
says: " Where parties in good faith differ as to their rights, and resort to law to 
settle their differences, the law has prescribed what costs shall be taxed, and 
what shall be therein included as the fee of the winning party. In such case no 
greater fee should be allowed to be proved or recovered. The litigants should be 
placed on equality. If the defendant is successful, it is very clear that he cannot 
recover from the plaintiff, in addition to the taxable costs, the fee paid by him to 
his attorney; nor should the plaintiff, if successful, recover from the defendant the 
fee he may have paid or incurred to his attorney. ' ' 

Burruss v. Hines, it is true, was not an action on an injunction bond, but an 
action of trespass on the case to recover damages sustained by reason of an injunc- 
tion sued out by the defendant. The plaintiff had paid fees to his counsel to have 
the injunction dissolved, and sought to recover the amount so expended by him as 
a part of his damages, but the court decided against the claim. The injunction in 
that case, it would seem, was a pure bill of injunction, and the fee sought to be recov- 
ered was for services in having it dissolved. Among other authorities cited by the 
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court to sustain its opinion was Oelriehs v. Spain, 15 Wall. 450, which is cited in the 
opinion in the principal case. If counsel fees could not be recovered as damages 
in an action of trespass on the case against the plaintiff in the injunction suit, it 
seems to us to follow as a natural, if not a necessary, consequence they could not 
be recovered in aa action on an injunction bond with condition to pay " all such 
damages as may be incurred, in case the injunction shall be dissolved." In Bur- 
russ v. Sines the plaintiff had the right to recover, and did recover, " all damages 
incurred," but the court held that counsel fees in the injunction suit were not 
"damages incurred." Why, then, did not that case have a controlling effect in 
the principal case ? It is hardly possible that so recent a case as Burruss v. Hints 
could have escaped the attention of the astute counsel in the principal case or of 
the court, and yet it was not deemed of sufficient importance to be noticed by 
either. M. P. Burks. 



Phillips v. The Hector and Visitors op the University of 
Virginia and Others.* 

Supreme Court of Appeals : At Staunton. 

September 27, 1899. 
Absent, Keith, P. 

1. Mechanic's Liens — Public property. Public property used for public pur- 

poses is not liable to sale for the payment of debts, and hence a mechanic's 
lien cannot be asserted upon it unless expressly authorized by law. 

2. Mechanic's Liens — Public property — University of Virginia. The University 

of Virginia is controlled through a public corporation created for the purpose, 
is a public institution, governed and controlled by the State, and its grounds 
and buildings are the property of the State, used for public purposes, and no 
mechanic's lien can be claimed upon them. 

3. Mechanic's Liens — University of Virginia — Special act providing for deed of 

trust. The fact that " The Bector and Visitors of the University of Virginia" 
were given authority to borrow money and issue bonds therefor to be secured 
by a deed of trust on the property of the University to enable them to erect 
other buildings in the place of those destroyed by fire constitutes no authority 
to the contractor, sub-contractor, or other person, who did the work or fur- 
nished the materials therefor, to assert a mechanic's lien upon the buildings 
erected with the money so borrowed. The act authorizing the deed of trust 
was intended solely for the benefit of the lender of the money. No other lien 
was provided for. 

Appeal from a decree of the Circuit Court of Albemarle county pro- 
nounced May 20, 1899, in a suit in chancery wherein the appellant 
was the complainant, and the appellees were the defendants. 

Affirmed. 

* Reported by M. P. Burks, State Reporter. 



